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firms. The assessnment may indicate that further solicitation is

unwarranted. |If so, FOA may request perm ssion through channels
to CDR USACE (CERM MC) WASH DC 20314- 1000 to cancel the
solicitation. HQUSACE wll then issue clearance to end the CA

study and retain the function in-house (see paragraph 2-5b).

3-43. Confidentiality of the Governnment's | n-house Cost Estimate.

a. Confidentiality of the Governnent's in-house cost
estimate will be protected until the CA study is ended. |If
anot her CA study m ght be made within two years of the concl usion
of the study in which no valid bids or offers were received, the
Governnment's i n-house cost estimate will not be released. |Its
confidentiality will be maintained until announcenent of the
initial decision and rel ease of docunents in the second study
(see AR 340-17 and FO A, section 552, Title 5, U S.C for
addi ti onal gui dance on rel ease of information).

b. A previously studied CA nay be included in a package of
activities for CA study if required for econom c or operational
reasons. However, a new CA study should not be nade until the
Governnment's i n-house cost data made public during the first
study has changed enough to preclude conprom sing the
confidentiality of the Governnent's in-house cost estimte and
i ndependence of commercial bids. Proposals to conduct a CA study
before the fifth fiscal year nust be justified in the CPAS
(paragraph 3-10).

Section VIII. Appealing the Initial Decision

3-44. Appeal s Procedures.

a. Wi nmay appeal. Any interested party may appeal the
initial decision made in a CA study. "Interested party" includes
enpl oyees of the activity under study, unions and other enpl oyee
organi zations representing affected Federal enployees, and
bi dders or offerors who responded to the solicitation.

b. How to appeal. Appeals nust be in witing and are to be
filed with the Contracting Oficer
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c. Effect of appeal. The appeals process is intended to
safeguard the interests of all interested parties. The appeals

board makes an informal adm nistrative review of the issues
raised in appeals of the initial cost conparison decision. The
appeal s procedure is not judicial in nature and does not provide
for judicial reviewor for further |evels of appeal. The

deci sion of the appeals board is final. Decislions on appeals are
not subject to negotiation, arbitration, or agreenent.

d. What may be appealed. Only the follow ng may be
appeal ed:

(1) The initial decision in a cost conparison, i.e., to
contract out or to retain performance in-house; or

(2) Decisions to convert directly to contract performnce
based on a direct conversion proposal. (See paragraph 3-48.)

e. What may not be appeal ed. Concerns about deci sions or
i ssues other than those in subparagraph d above do not provided a
basis for appeal, e.g., the decision to conduct a CA study, the
relative nmerits of the particul ar organizational structure and
staffing established by an approved nmanagenent study, the PWS5,
t he choice of one contractor over another, or the effect of a
conversation to contract on the local conmmunity. Mnagenent
deci sions are not subject to appeal.

f. What nust be included in an appeal. An appeal will not
be consi dered unl ess:

(1) It alleges that a material deviation has been nmade from
t he cost conpari son gui dance contained in Appendix E, and

(2) The alleged deviation is of sufficient nmagnitude to
af fect the cost conpari son decision (whether to contract out or
to performin-house), and

(3) It identifies specific line itens on either ENG Form
4843A- R or ENG Form 4843B-R and el enents of the Governnent's in-
house cost estimate and sets forth specific reasons for
chal I engi ng those el enents.
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g. Appeals period. The Contracting Oficer will establish
and announce the appeals period (i.e., the times and dates for
t he begi nning and endi ng) when the initial decision is announced.

The appeals period will not begin until the cost conparison and
all supporting docunents are available to interested parties.
The appeals period will normally be 15 working days and nmay not

exceed 30 wor ki ng days.

h. Rebuttal period. Interested parties may request in
witing fromthe Contracting Oficer a copy of any or all tinely
appeal s as a basis for submtting rebuttals. The Contracting
officer will establish and announce the rebuttal period, which
w Il comence at the end of the appeals period and will not
exceed 5 working days. Any interested party may file a
rebuttal. Only tinely witten rebuttals will be consi dered.
ChLy isFues rai sed during the appeals period nay be addressed in
rebuttals.

3-45. Receipt of Appeals. Wen the Contracting Oficer receives
an appeal, 1t will be datestanped, and copies wll inmmediately be
sent to:

a. The FOA CA Program Manager

b. The division CA Program Manager, who will inmediately
distribute it to the appeal s board,

c. CDR USACE (CERM MC) WASH DC 20314- 1000,

d. Any interested parties who have requested copi es of
appeal s.

3-46. Appeal s Board Decisions on Appeals. The appeals board w |
make the final decision in a CA study based on the initial
decision, taking into consideration all tinely appeals and
rebuttals. No further appeals will be considered, even if the
initial decision is reversed. Appeals wll be answered within 30
cal endar days after receipt.

a. In making its decision, the appeals board has access to
all resources and docunments involved in the CA study.

(1) The appeal s board may require Governnent personnnel

involved in the CA study to provide nore information or
expl anation of the CA docunents.
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(2) The appeal s board may al so request any interested party
wh? has submtted an appeal or rebuttal to provide additional
i nformati on.

b. The CA Program Manager who is consultant to or nenber of
t he appeal s board will develop the file for the appeals board.
The file should include:

(1) An analysis of each appeal and rebuttal, with a synopsis
of each issue ralsed, an explanation of which line itens on
ei ther ENG Form 4843A-R or ENG Form 4843B-R are involved, a
di scussion of the CA rules pertinent to each issue and how t hey
were applied in fornmulating the Governnent's in-house cost
estimate, and the FOA's position on each issue.

(2) The detailed Governnment's in-house cost estinate and al

supporting docunentation for each cost elenent of the
Governnent's i n-house cost estinate.

(3) A copy of each appeal and rebuttal and any ot her
correspondence concerni ng appeals or rebuttals.

(4) The audit report prepared by USAAA or DAEN AQO
(5) The approved managenent study and PWS

(6) The solicitation.

(7) The abstract of bids.

(8) Applicable regul ations and gui dance, other than OVB
Crcular A-76, AR 5-20, and this regul ation.

(9) The file upon which a final decision is based shoul d
include a detailed |legal review by the FOA Ofice of Counsel.

c. The appeals board will prepare a witten decision on each
appeal , taking any rebuttal specifically into consideration. Two
or nore appellants may submt appeals on the sane or simlar
allegations. |If so, the appeals board, at its discretion, may
gonsiQer t he appeal s concurrently and prepare a single witten

eci si on.
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(1) Dismssed appeals. Any appeal that is determned to be
materially not in conpliance with the requirenents for appeals in
paragraph 3-44 nmay be di sm ssed by the board, with a statenent of
the reason for its dismssal, w thout discussion of its
al | egati ons.

(2) Denied appeals. |If the decisions of the appeals board
on the appeals or rebuttals do not reverse the initial decision,
a final decision in accordance with the initial decision wll be
made.

(3) Sustained appeals. |If the appeals board sustains an
appeal , thus changi ng the outcone of the cost conparison, the
board chairperson will direct the revision of the CCF. The
decision will be reported imedi ately to CDR USACE ( CERM MC) WASH
DC 20314-1000. The revised conputations are to be revalidated by
USAAA or CEAO as appropriate. Only after the revalidation wll
t he deci sions of the appeals board be distributed in accordance
W t h subparagraph d bel ow.

d. A copy of the decision on each appeal will be:

(1) Gven to the appellant and to other interested parties,
the Contracting Oficer, and the FOA CA Program Manager;

g (2) Attached to the Final Decision Report (paragraph 3-55);
an

(3) Placed in a library or reading roomfor public review

3-47. Establishnment of Appeals Board. Each division (or CDR
USACE, for division-level, |aboratory, or separate FQOA studies)

w || appoi nt appeal s boards as necessary to address all appeals
and rebuttals. A board may be appointed to consi der aPpeaIs of a
specific initial decision or to consider appeals of all initial
decisions during its tenure or in its assigned area. A board need
not be appointed until at |east one appeal has been received,

but potential board nmenbers should be 1dentified earlier.
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a. The board will be conposed of at |east three nenbers.
Menbers should be senior civilian or mlitary personnel who as a
group have experience or training in all of the follow ng: CA
program requi renents, contracting, managenent, and cost
estimating. One of the board nenbers should be an attorney from
the O fice of Counsel.

b. Board menbers nust be inpartial and avoid even the
appearance of a conflict of interest. The follow ng persons may
not serve as nenbers of the appeal s board:

(1) Those who took part in the CA study that is the subject
of the appeal;

(2) Those having any direct association with the activity
under study;

(3) Those working or who have spouses, children, parents,
si blings, or household nenbers working in the activity under
study; and

(4) Those working for the organi zati on havi ng direct
jurisdiction or control over the activity under study.

c. At least the chairperson of the appeals board will be:

(1) From an organi zation that neither supports nor receives
support fromthe organi zati on being studied;

(2) From anot her FOA or command;

(3) O the sane or higher grade or mlitary rank (or its
equi valent) as the official who approved the initial decision.

3-48. Appeals of Decisions to Convert Directly to Contract
Per f or mance.

_ a. Any interested party may appeal decisions to convert
directly to contract perfornmance.

b. An appeal under this paragraph nust conply with the

requi rements of paragraphs 3-44 through 3-47, except as provided
i n subparagraphs ¢ and d bel ow.
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c. An appeal under this paragraph nust address reasons why
the Governnent's in-house cost estimate is erroneous or reasons
why fair and reasonable prices will not be obtainable.

d. Appeals nust be tinely:

(1) For m xed-funded or DOD-funded activities, the appeal
must be filed within 30 days of the date of a CBD notice of the
decision to convert to contract.

(2) For civil works funded activities, the appeal nust be
filed wmthin 30 days of the date of a CBD notice of the decision
to convert to contract or 15 working days of bid opening,
whi chever is |ater.

3-49. GAO and Agency Protests. GAO and agency protests are
subject to FAR Part 33 and EFARS Part 14 and are not covered in
this regul ation.

Section | X Per sonnel Consi der ati ons

3-50. Reduction-in-force (RIF). The goal of RIF planning is to
pl ace all affected enpl oyees. Every reasonable effort wll be
made to avoid involuntary separation through planning, placenent
and retraining efforts. Separation by R F nmay be unavoidable in
sonme instances even after all reasonable efforts have been
exhausted. In that event every effort wll be made to help
separ ated enpl oyees find continuing enpl oynent el sewhere,
particularly through first refusal rights with the CA contractor.

a. CGeneral guidance for RIF planning is contained in Federal
Per sonnel Manual (FPM, Chapter 351; and AR 690- 300, Chapter 351.
These regul ati ons apply to USACE enpl oyees regardl ess of their
met hod of funding. |In planning a RIF based on conversion of in-
house activities to contract operation, the factors in
subpar agraphs b through g nust be consi dered:

b. The conduct of several CA studies over an extended period
of time at an FOA may result in successive RIFs. Wen feasible,
CA study m | estone planning should be coordinated to permt a
single RIF action to reduce the turbul ence created by separate
RI F actions.
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